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Open issues of capital gain tax for natural persons

POVZETEK ¢ Obdavcitev dobicka iz kapitala je odvisna od ve¢ medsebojno povezanih
vsebinskih sklopov, ki poleg poznavanja davcnih predpisov zahtevajo tudi dobro
poznavanje drugih pravnih podrocij, predvsem s podrocja prava druzb. V tem pri-
spevku so analizirane in predstavljene mozne razlage nekaterih v praksi aktualnih
vprasanj s podrocja obdavcitve dobicka iz kapitala fizicnih oseb, kot so: (a) vpliv
povecanja osnovnega kapitala d.o.o.-ja iz sredstev druzbe na cas pridobitve ka-
pitala; (b) nacin porazdelite prodajne vrednosti kapitala na posamezne poslovne
deleZe; (c) obdavcitev variabilnega dela kupnine od odsvojitve kapitala; (d) vracilo
prevec placanega davka iz poslov odkupa lastnih poslovnih delezev.

Kljucne besede ¢ dohodnina, dobicek iz kapitala, cas pridobitve kapitala, povecanje ka-
pitala iz sredstev druzbe, davéna osnova, prodaja istovrstnega kapitala, variabilna
kupnina

SUMMARY e The taxation of capital gains depends on several interrelated substantive
elements, which, in addition to expertise in tax law, also require a good knowledge
of other legal areas, especially in the field of company law. In this paper, we ana-
lyse and present possible outcomes of some current issues in the field of taxation
of capital gains of natural persons, such as: (a) the impact of the share capital
increase of a limited liability company from the company’s assets on the time of
capital acquisition; (b) the method of distributing the sales value of the capital to
individual business shares; (c) taxation of the variable part of the purchase price
from the disposal of capital; (d) refund of overpaid tax from the purchase of own
business shares.

Key words e income tax, profit from capital, time of acquisition of capital, increase of
capital from the company’s assets, tax base, sale of the same type of capital, var-
iable purchase price



SIR*IUS, januar 2023

Danuska Bobek Gospodaric

12zivi dolocanja transfernih cen
in dokumentacije za ohdohji covida-19
in ukrajinske krize

Transfer pricing and documentation challenges for covid-19 and
Ukrainian crisis

POVZETEK ® Od zacetka leta 2020 dalje se srecujemo z izrednimi razmerami, ki sta jih
povzrocila pandemija covida-19 in napad Rusije na Ukrajino. Zaradi posledic pan-
demije smo bili sooceni z doslej najvecjo svetovno zdravstveno, gospodarsko, soci-
alno in humanitarno krizo, ki je ustvarila ozka grla in motnje v mednarodni trgovi-
ni, kakrsnih Se ni bilo. Le dve leti kasneje je ukrajinska kriza mocno vplivala na cene
energentov ter povzroca teZzave z dobavo surovin in materialov. Sprejete sankcije
proti Rusiji so se dodatno prizadele panoge, ki so najbolj vpete v trgovinsko me-
njavo z Ukrajino in Rusijo. Zaradi pomembne vloge, ki jo imajo v svetovni trgovi-
ni mednarodna podjetja, so se tudi na podrocju transfernih cen pojavila Stevilna
vprasanja, kako ravnati ob edinstvenih okolisCinah, ki sta jih ustvarili pandemija
covida-19 in vojna v Ukrajini.

Kljucne besede e transferne cene, analiza primerljivosti, dokumentacija o transfernih
cenah, vnaprejsnji cenovni sporazumi, izredne razmere, covid-19, ukrajinska kriza

SUMMARY e Since the beginning of 2020, we are facing emergency situations caused by
the COVID-19 pandemic and Russia’s attack on Ukraine. Due to the consequenc-
es of the pandemic, we were faced with the largest global health, economic, so-
cial and humanitarian crisis to date, which created bottlenecks and disruptions
in international trade that had never been seen before. Only two years later, the
Ukrainian crisis had a strong impact on the prices of energy products, caused
problems with the supply of raw materials, components and other products. The
adopted sanctions against Russia further affected the industries most involved
in trade with Ukraine and Russia. Due to the important role that international
companies play in world trade, many questions have arisen in the field of transfer
pricing as well, such as how to deal with the unique circumstances created by the
COVID pandemic and the war in Ukraine.

Key words e transfer pricing, comparability analysis, transfer pricing documentation,
advance pricing agreement, covid-19, Ukrainian crisis
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Mag. Jozi Cednovar
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Administrative dispute in the field of taxes — in the role of lawyer
and judge

POVZETEK ¢ Kot nekdanji davéni svetovalki in odvetnici, specializirani za davéno pra-
vo, zdaj pa visji sodnici na oddelku za javne finance Upravnega sodis¢a Republike
Slovenije je bil naslov prispevka izbran z namenom predstaviti naloge pooblascen-
ca in sodnika v upravnem sporu na podrocju davkov in ob tem podati tudi svo-
ja opazanja glede obeh vlog. V prispevku izhajam iz zakonske ureditve davénega
postopka in upravnega spora, kot izhaja iz Zakona o davénem postopku, Zakona
0 upravnem sporu v povezavi z Zakonom o pravdnem postopku, pa tudi iz sodne
prakse zlasti Vrhovnega sodis¢a Republike Slovenije. Poleg tega neizbezno ¢rpam
Se iz lastnih izkusenj in doZivljanja, ki pa se lahko razlikuje od kolegov. Menim, da
kljub zakonski urejenosti davénega postopka, ki je specialni upravni postopek, in
postopka upravnega spora na potek konkretnega postopka vplivajo vse vpletene
osebe s svojim celotnim vlozkom v zadevo, s svojim znanjem, izkusnjami, osebnim
pristopom in angaZiranostjo. Zato je izid postopka v doloceni meri vedno odvisen
tudi od oseb, ki sodelujejo v zadevi, torej od pooblasc¢ene osebe davénega organa,
zavezanca za davek in njegovega pooblascenca ter od sodnika oziroma senata
treh sodnikov. Bolj ko ti poznajo svoj del nalog in odgovornosti, vecja je verjetnost,
da bo koncni izid pravilna in zakonita, s tem pa tudi pravicna odmera davka.

Kljucne besede e upravni spor na davénem podrocju, davcni postopek, pooblascenec,
glavna obravnava, materialno procesno vodstvo

SUMMARY e As a former tax consultant and lawyer specializing in tax law, but now a
senior judge in the public finance department of the Administrative Court of the
Republic of Slovenia, | was chosen to prepare this paper with the aim of present-
ing the tasks of the attorney and the judge in administrative disputes in the field
of taxes and giving my observations regarding both roles. In my contribution, |
proceed from the legal regulation of tax procedure and administrative dispute, as
derived from the Tax Procedure Act, the Administrative Dispute Act in connection
with the Civil Procedure Act, as well as from judicial practice, especially of the
Supreme Court of the Republic of Slovenia. In addition, | inevitably draw on my
own experiences and perceptions, which may differ from those of my colleagues.
| believe that despite the legal regulation of the tax procedure, which is a special
administrative procedure, and the administrative dispute procedure, the course of
the specific procedure is influenced by all the persons involved, with their entire
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contribution to the matter, with their knowledge, experience, personal approach
and engagement. Therefore, the outcome of the procedure will always depend
to a certain extent on the persons participating in the case, i.e. on the authorized
person of the tax authority, the taxpayer and his attorney, and on the judge or
the panel of three judges. The better they know their part of duties, powers and
responsibilities, the more likely it is that the end-result will be correct and legal,
thus also resulting in a fair assessment of the tax.

Key words ¢ administrative dispute in the field of taxes, tax procedure, attorney-in-fact,
main hearing, direction in substance of the course of proceedings
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Pitfalls in calculating the deductible proportion of VAT, and novelties
in the Rules to the VAT Act

POVZETEK ¢ Davcni zavezanci, ki opravljajo opros¢eno ali neobdavcljivo dejavnost, se v
praksi pogosto vprasajo, kako pravilno dolociti odbitni delez, torej delez DDV-ja,
ki se lahko odbija. Formula z upostevanjem prometa na ravni druzbe, podana v
Zakonu o davku na dodano vrednost, je po navadi najenostavnejsa resitev in tudi
najveckrat uporabljena v praksi. Vendar pa glede na naravo dejavnosti ni uporab-
na za vse. Poleti 2022 je bila sprejeta novela Pravilnika o izvajanju Zakona o davku
na dodano vrednost, s katero se v dolocenem delu spreminja izracun odbitka DDV-
-ja oziroma popravka odbitka DDV-ja pri osnovnih sredstvih, ki se uporabljajo za
oprosceno in obdavéeno dejavnost oziroma kjer se spreminja namembnost upora-
be. V prispevku so predstavljene najpomembnejse novosti s primeri, kako in kdaj
izvesti popravek odbitka DDV-ja.

Kljucne besede ¢ DDV, odbitek DDV-ja, odbitni deleZ, popravek odbitka DDV-ja za
osnovna sredstva

SUMMARY e Taxable persons performing exempted and non-taxable activities are often
faced with the challenge of how to calculate the percentage of the proportional
deduction of VAT. A calculation based on the turnover, defined in the Slovenian
VAT Act is in many cases the easiest and most often used in practice. But it is
not always the most practical solution or even the most appropriate one. In the
summer of 2022, a novel on the Rules on the Implementation of the VAT Act was
adopted. It changes the method of calculating the deduction of the VAT or better
to say the definition of periods for the adjustment of VAT in case of a change in
circumstances important for the deduction of VAT for the capital goods used for
activities with a right to deduct and activities without a right to deduct VAT. We
will introduce the main novelties and state when and how to adjust the VAT in the
case of a change of activities.

Key words e VAT, VAT deduction, proportional deduction, adjustment of deduction for
capital goods
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Tax refund claims deriving from requalification of capital gains into
dividend income

POVZETEK * Na podlagi odlocitve Vrhovnega sodis¢a RS, da izplacila kupnine za nakup
lastnih poslovnih deleZev v druZbi z omejeno odgovornostjo ni mogoce samega
po sebi steti za nedovoljeno davcno izogibanje, se je pojavilo vprasanje, kako naj
ravnajo zavezanci za davek, ki so v preteklosti placali dodaten davek na podlagi
drugacnega stalisca FURS-a. Osnovno pravno nacelo pravicnosti je, da mora biti
zavezancem za davek v tem primeru neupraviceno placan davek vrnjen, vendar pa
podrobnejsa analiza pokaze, da so moznosti za vracilo omejene.

Kljucne besede ¢ dohodnina, nakup lastnega poslovnega deleZa, vracilo prevec placa-
nega davka, odprava odlocbe po nadzorstveni pravici, zamudne obresti

SUMMARY e Following the Supreme Court decision that acquisition of own business
shares by a limited liability company from a shareholder cannot be automatically
considered as tax avoidance, the question arose of how taxpayers that had paid
additional income tax on the basis of the previous different position of the Finan-
cial Administration shall react. The basic legal principle of justice instructs that
taxpayers shall be entitled to refund of the tax that has been paid unjustified;
however, a deeper analysis of procedural rules shows that actual possibilities for
refund are limited.

Key words ¢ personal income tax, acquisition of own business share, tax refund, ex-
traordiniry legal remedies, late payment interest
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Blaz Pate
Postopek skupnega dogovarjanja -
MAP

Mutual agreement procedure — MAP

POVZETEK ® Postopek skupnega dogovarjanja (MAP) je instrument mednarodnega pra-
va za reSevanje mednarodnih davcnih sporov, predvsem za zagotavljanje enotne-
ga izvajanja mednarodnih pogodb o izogibanju dvojnega obdavievanja in za od-
pravljanje dvojne obdavcitve. MAP izvajajo pristojni organi zadevnih drzav, sproZi
pa se lahko na podlagi Konvencije o izogibanju dvojnega obdavievanja dohodka
in premoZenja ali na podlagi Konvencije o izogibanju dvojnega obdavcevanja v
zvezi s preracunom dobicka povezanih podjetij. MAP se lahko zacne tudi na zahte-
vo davinega zavezanca, ki jo ta praviloma vloZi v drZavi, katere rezident je, in sicer
takrat, kadar meni, da so ali bodo odlocitve oziroma dejanja davénega organa
ali davénega organa druge drzave povzrocile obdavcenje, ki ni v skladu z med-
narodno pogodbo. Zahtevo za MAP pa lahko vloZi ne glede na morebiti vloZzena
domaca pravna sredstva, tudi e Se niso izCrpana. V skladu s slovenskim pravnim
redom MAP ni ve¢ mogoc, Ce je glede vprasanja obdavcitve v upravnem sporu Ze
izdana pravnomocna sodba. Upostevajoc dolgotrajne domace pritoZbene in toz-
bene postopke je MAP v praksi za davéne zavezance pogosto hitrejSa pot do resit-
ve mednarodnega davénega spora, pri dvojni obdavcitvi pa pogosto edina pot do
njene popolne odprave.

Kljucne besede ¢ postopek skupnega dogovarjanja (MAP), konvencije o izogibanju
dvojnega obdavcevanja, ArbitraZzna konvencija, mednarodni davini spor, dvojna
obdavcitev

SUMMARY ¢ Mutual agreement procedure (MAP) is an instrument of international law
for the resolution of international tax disputes, primarily to ensure the uniform im-
plementation of double tax treaties and for elimination of double taxation. MAP
is carried out by the competent authorities of the countries concerned. It may be
initiated on the basis of a Convention for the Avoidance of Double Taxation with
Respect to Taxes on Income and on Capital or based on the Convention on the
Elimination of Double Taxation in Connection with the Adjustment of Profits of
Associated Enterprises. MAP may be initiated also at a request of a taxpayer, who
considers that the actions of one or both contracting states result or will result
for him in taxation not in accordance with the provisions of a Convention. Such
a request shall be filed in the country of residency of this taxpayer, regardless of
any domestic legal remedies that may have been filed, even if they have not yet
been exhausted. In accordance with the Slovenian legislation, MAP is no longer
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possible if a final judgment regarding the issue of taxation has already been issued
in an administrative dispute. Taking into account the lengthy domestic appeal and
lawsuit procedures, MAP in practice often represents a faster way for taxpayers to
resolve an international tax dispute, and in the case of double taxation, it is often
the only way to its complete elimination.

Key words  Mutual Agreement Procedure (MIAP), Double Tax Treaties, Arbitration Con-
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Dr. Sasa Prelic

Legal consequences of the balance sheet date in case of mergers
and divisions

POVZETEK e V prispevku obravnavamo korporacijskopravno ucinkovanje opredelitve
datuma zakljuénega porocila prevzete oziroma prenosne druzbe pri zdruzitvah in
delitvah gospodarskih druZb. Pri tem ugotavljamo, da ta opredelitev na povzroca
neposrednih pravnih posledic glede pripadnosti pravic, obveznosti in pravnih raz-
merij, ampak te nastopijo Sele z vpisom zdruZitve oziroma delitve v sodni register.

Kljucne besedee dan obracuna zdruZitve ali delitve, zakljucno porocilo, univerzalno
pravno nasledstvo, statusno preoblikovanje, zdruZitev, delitev

SUMMARY e The author deals with legal consequences occurring from the determina-
tion of the balance sheet date in connection with mergers and divisions of com-
panies. It is stated that the determination of that date does not cause any direct
consequences regarding the belonging of assets, obligations and legal relation-
ships. They only come into effect when the merger or division has been entered
into court regqister.

Key words ¢ balance sheet date of merger or division, final report, universal legal su-
ccession, company combinations, merger, division
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Sara l. James

Porocanje v predkovidnem, kovidnem in pokovidnem obdobju

SUMMARY e Internal audit communication has evolved greatly over the past few years.
This paper presents some insights and advice about internal audit reporting du-
ring what we can call the Covid-19 era. As organisations across the world changed
their ways of working, the importance of effective communication became even
clearer. Internal auditors in any sector or context can benefit from improving rela-
tionships, using plain language, and exploring new media.

Key words e internal audit, communication, reporting, report, change, Covid-19.

POVZETEK * Komuniciranje notranje revizije se je v zadnjih nekaj letih zelo razvilo. V
Clanku je predstaviljeno nekaj spoznanj in nasvetov v zvezi z notranjerevizijskim
porocanjem v casu, ki ga lahko imenujemo kar kovidna doba. Ker so organizacije
po vsem svetu spremenile nacin dela, je postal pomen ucinkovite komunikacije Se
ocitnejsi. V vsakem sektorju in ob kakrsnem koli delu lahko notranji revizorji izko-
ristijo boljse medsebojne odnose, uporabo jasno razumljivega jezika in proucevan-
je novih medijev.

Kljucne besede ¢ notranja revizija, komunikacija, poroc¢anje, porocilo, sprememba,
covid-19
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Dr. Aljo3a Valentin¢i¢, Katarina Sitar Sustar
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Concepts of value, price and capital market in light of the global
financial crisis

POVZETEK  V prispevku prikaZzemo opredelitve temeljnih pojmov, povezanih s kapital-
skim trgom (likvidnost, aktivnost in ucinkovitost), vrednostjo in ceno. Analizira-
mo delovanje kapitalskih trgov v Sloveniji in tujini med globalno financno krizo
ter izpostavimo razloge, ki so vplivali na drugacen odziv slovenskega kapitalskega
trga na krizo, kot ga lahko opazujemo na tujih kapitalskih trgih in kot smo ga
bili na slovenskem kapitalskem trgu vajeni pred globalno financno krizo. Nadalje
razpravljamo o uporabni vrednosti racunovodskih informacij med krizo. Globalna
financna kriza je razgalila pomanjkljivosti opredelitev in zahtev, ki so jih vkljuceva-
li standardi (racunovodski, ocenjevanja vrednosti) in requlatorne zahteve. Ker na
vrsto vprasanj, s katerimi so se srecevali razni udeleZenci kapitalskih trgov, niso
imeli odgovorov ne standardi ne regulativa, je globalna financna kriza povzrocila
obseZne spremembe na teh podrocjih. V prispevku prikazemo spremembe v opre-
delitvah nekaterih kljucnih kategorij (v MSOV-jih npr. opredelitev vrednosti, trga,
trZne in postene vrednosti) ter opredelitev novih kategorij (npr. pravicna vrednost).
Ob koncu predstavimo vlogo in delovanje financnih analitikov na trgu kapitala ter
povzamemo kljucne ugotovitve analize.

Kljucne besede ¢ globalna financna kriza, financni trgi, vrednost, postena vrednost,
racunovodsko porocanje, standardi

SUMMARY e In this paper, we present the definitions of the fundamental concepts relat-
ed to capital market (liquidity, activity and efficiency), value and price. We analyze
the functioning of capital markets in Slovenia and abroad during the global finan-
cial crisis and point out the reasons that influenced the different response of the
Slovenian capital market to the crisis compared to that we can observe in foreign
capital markets and as we were used to in the Slovenian capital market before
the global financial crisis. We further discuss the practical value of accounting
information during a crisis. The global financial crisis exposed the shortcomings
of definitions and requirements included in the standards (accounting, valuation)
and regulatory requirements. Since neither standards nor regulations provided
answers to a range of questions faced by various participants in the capital mar-
kets, the global financial crisis brought about extensive changes in these areas. In
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the paper, we show changes in the definitions of some key categories (e.g. defini-
tion of value, market, market value and fair value in the IVS,) and the definition
of new categories (e.g. fair value). In conclusion, we present the role and perfor-
mance of financial analysts in the capital market and summarize the key findings
of the analysis.

Key words ¢ global financial crisis, financial markets, value, fair value, financial repor-
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